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Parliament House

Canberra ACT 2600

By email: ec/sen@aph.gov.au

Dear Sir/Madam
Inquiry into waste reduction and recycling policies

This submission has been prepared by the Australian Environment and Planning Law Group
(AEPLG) of the Law Council of Australia’s Legal Practice Section (LPS).

AEPLG welcomes the opportunity to make a submission to the Senate Standing
Committees on Environment and Communications Inquiry into Waste Reduction and
Recycling Policies (Waste Reduction Inquiry) focussing on the effectiveness of the
Australian Government’s waste reduction and recycling policies in delivering a circular
economy.

As a preliminary observation, whilst the AEPLG supports reviewing policy effectiveness,

it notes the frequency with which inquiries and reports in this area are undertaken, without
effective implementation of recommendations generated, despite the significant time and
cost invested to complete each inquiry.! Consequently, AEPLG cautions that, without
implementation of recommendations of this and earlier inquiries, the significant and urgent
change required is unlikely to occur by the target dates. It is important that policy
refinement does not divert resources from implementing practical measures to reduce
waste.

This submission takes the term ‘circular economy’ to mean an economic system focused
on waste minimisation and the regeneration of materials or products by better design and
re-use, especially as a means of continuing production in a sustainable and environmentally
responsible manner.

1 Some of the previous inquiries (omitting state Inquiries) include 2018 Senate Standing Committee on
Environment and Communication’s Report: Never waste a crisis: the waste and recycling industry in Australia
Report, June 2018, 2018 Department of the Environment and Energy, Threat Abatement Plan for the Impacts
of Marine Debris on Vertebrate Marine Life of Australia’s Coasts and Oceans, 2015 Senate Standing
Committee on Environment and Communication’s Report: Toxic tide: the threat of marine plastic pollution in
Australia, 2014 Department of the Environment and Energy, Threat Abatement Plan for the Impacts of Marine
Debris on Vertebrate Marine Life: Review 2009-2014, 2009 Department of the Environment and Energy,
Threat Abatement Plan for the impacts of Marine Debris on Vertebrate Marine Life,
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Circular economy policies

The Australian Government has announced that it is committed to developing a circular
economy in Australia. This follows the 2018 Waste and Recycling Report that
recommended prioritising the establishment of a circular economy.2 Following the May
2022 federal election, the National Waste Policy Action Plan 2019 was updated to include
an annexure from 2022 with increased waste reduction targets and additional circular
economy oriented benchmarks.® The Australian Government also set a 2030 target of an
80% average resources recovery rate from all waste streams.* The Circular Economy
Ministerial Advisory Group was established in February 2023 to advise and guide the
Australian Government on transitioning Australia to a circular economy. In June 2023, all
Australian Environment Ministers (Commonwealth, State and Territory) committed to
working towards achieving a circular economy in Australia by 2030.5

AEPLG supports these initiatives but considers that Australia’s waste and recycling
industry still has a long way to go, with significant work required if targets are to be
reached. The Australian Government needs to ensure that past and new waste reduction
initiatives are implemented and enforced in practice, as opposed to merely being
formulated in policy without the required funding and capacity building to deliver
measurable results.

Past LCA submissions regarding waste and recycling

The LPS (through the leadership of the AEPLG) and the Law Council have variously made
multiple comprehensive submissions over the years relating to waste, waste reduction
and recycling in Australia, including:

e Submission on the Inquiry into Innovative Solutions in Australia’s Waste
Management and Recycling Industries dated 31 January 2020¢ [House of
Representative’s Standing Committee on Industry, Innovation, Science and
Resources];

e Submission in response to the Product Stewardship Amendment (Packaging and
Plastics) Bill 2019 dated 14 November 2019;”

e Submission to the Inquiry into Waste and Recycling Industry in Australia dated
23 October 20178 [Senate Standing Committees on Environment and
Communications]; and

2 Senate Environment and Communications Reference Committee, Parliament of Australia, Never waste a
crisis: the waste and recycling industry in Australia Report, June 2018, rec 1.

3 Australian Government, ‘National Waste Policy Action Plan-Annexure 2022’ <link>.

4 Australian Government, ‘National Waste Policy Action Plan-Annexure 2022’ <link>.

5 Department of Climate Change, Energy, the Environment and Water (Cth), ‘Environment Ministers’ Meeting
9 June 2023 Agreed Communique’ (Media Release, 9 June 2023) <link>.

6 LPS, Submission to House of Representative’s Standing Committee on Industry, Innovation, Science and
Resources, Parliament of Australia, Inquiry into Innovative Solutions in Australia’s Waste Management and
Recycling Industries (31 January 2020) <link>.

7 LPS, Submission to Senate Standing Committees on Environment and Communications, Parliament of
Australia, Inquiry into waste reduction and recycling policies (14 November 2019) <link>.

8 LPS, Submission to Senate Standing Committees on Environment and Communications, Parliament of
Australia, Inquiry into Waste and Recycling Industry in Australia (23 October 2017) <link>.
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e Submission to the Inquiry into Greenwashing dated 18 August 2023° [Senate
Environment and Communications References Committee].

AEPLG continues to support a national approach to waste management to facilitate a
coherent, efficient and environmentally responsible approach to waste reduction and
reusel®. It considers this a necessary step in Australia’s achievement of its circular
economy targets, and that the national approach should incorporate consistent policy
measures, including application of the polluter pays principle. Inconsistency creates
incentive for environmentally irresponsible waste management practices. Consistent
policy-making requires active negotiation, development, implementation and enforcement
with and alongside State and Territory governments. National Cabinet is an appropriate
forum to discuss and implement a national waste reduction and reuse strategy.

Establishing efficient domestic recycling markets and infrastructure requires extensive
implementation work. For example, targets for the phase out of petroleum-based single-
use plastics need strong action. Reducing waste to landfill needs to remain a priority along
with consistency of regulation and landfill levies across Australia. Attention to allowable tax
deductions for the sole or dominant purpose of carrying on environmental protection
activities justifies further consideration. Robust integration with planning policies and
development controls remains important. Incentivisation could involve grants, taxation relief
or other monetary incentives. The Law Council has supported the recommendation of the
2018 Senate Waste and Recycling Report that certain product stewardship schemes
established under the repealed Product Stewardship Act 2011 should be mandatory,
particularly for tyres, mattresses, e-waste and photovoltaic panels.!

There is a need to properly address waste in waterways and oceans, given the risk of injury
and fatality to aquatic and marine life by ingestion or entanglement, and to implement
government policy to prevent further fauna (and flora) species loss.

Having regard to the collapse of REDcycle in 2023, it is clear Australia lacks adequate
domestic recycling infrastructure. Australia was not prepared to properly deal with the
recycling of soft plastics after REDcycle failed, and its collapse highlights that more must
be done in Australia to improve domestic recycling initiatives and infrastructure.

For Australia to reach its ambitious recycling targets by 2030 and despite Australian and
state government investment into the recycling industry following regulation of waste
exports,*?> more work is required to minimise the impact of recycling infrastructure delivery
challenges which adversely affect Australia’s ability to achieve circular economy targets.

Recycling export regulations imposed through the Recycling and Waste Reduction
Act 2020

AEPLG supports the use of financial or market incentives to reduce the impact that waste
has on the domestic and overseas environment. Developing rules under the Recycling and
Waste Reduction Act 2020 that have market-based incentives is consistent with:

9 Law Council of Australia, Submission to the Senate Environment and Communications References
Committee, Greenwashing, 23 August 2023, <link>.

10 Law Council of Australia, Submission to Senate Standing Committees on Environment and
Communications, Parliament of Australia, Inquiry into Waste and Recycling Industry in Australia (23 October
2017) <link>.

11 Senate Environment and Communications Reference Committee, Parliament of Australia, Never waste a
crisis: the waste and recycling industry in Australia Report, June 2018, rec 12.

12 Blue Environment Pty Ltd, National Waste Report 2022 (16 December 2022) pg. 82 <link>.
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(a) the objects of the Recycling and Waste Reduction Act (section 4), which are to be
achieved by ‘encouraging and regulating manufacturers, importers, distributors,
designers, and other persons to take responsibility for products’; and

(b) the principles of ecologically sustainable development in section 3A of the
Environmental Protection and Biodiversity Conservation Act 1999, which provides
that ‘improved valuation, pricing and incentive mechanisms should be promoted’.

Seeking financial contributions from domestic manufacturers, importers and distributors of
products from which exported waste is derived—such as glass, plastic (including
processed engineered fuel), tyres and paper and cardboard (which will be regulated from
1 July 2024)—may lead to innovations in product design, durability, and reusability.
Ultimately, this will support a circular economy by turning waste destined for overseas into
high-value commodities for re-use domestically.

We observe that the Australian Government has delayed the commencement of cost
recovery for administering the regulation of waste exports under the Recycling and Waste
Reduction Act until the 2024-25 financial year. This means that exporters of waste pay no
application fees for licences or exemptions to export material for reuse or recycling
overseas until at least 1 July 2024.

To support research and development into better designed and reusable packaging, we
recommend that the rules made under the Recycling and Waste Reduction Act should
permit financial contributions made by domestic manufacturers, importers and distributors
of products to be invested in the Recycling Modernisation Fund (or a separate fund for
R&D purposes) to achieve better product design, durability, and reusability.

The efficacy and progress on circular economy deliverables

Whilst the Australian Government has taken some steps towards achieving a circular
economy, the Circular Economy Ministerial Advisory Group has not yet issued its final
report. In a December 2023 communiqué, the Group recommended measurable national
and sector-based circular economy targets and supporting indicators that are routinely
measured and reported on.:? However, it remains unclear how much progress has been
made toward meeting the circular economy targets.

AEPLG strongly supports the communiqué’s recommendation and urges the Australian
Government to introduce measurable (and enforceable) sector-based targets, in order to
begin necessary steps toward the target of an 80 per cent waste recovery rate by 2030.

The progress on the implementation of mandated product stewardship schemes

The National Waste Policy Action Plan Annexure 2022 set the following targets for product
stewardship that appear unsatisfied as at the date of this submission:14

a) implement the Australian Government response to the review of the Product
Stewardship Act (the Review), including action to implement regulatory measures
where industry fails to act;

13 Circular Economy Ministerial Advisory Group ‘Circular Economy Ministerial Advisory Group Meeting
Communique’ (Media Release, 8 December 2023) <link>.
14 Australian Government, ‘National Waste Policy Action Plan-Annexure 2022’ pg. 6 <link>.
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b) evaluate the effectiveness of product stewardship and extended producer
responsibility activities across the country, to help inform future efforts; and

c) preferred product stewardship scheme for photovoltaic systems identified and in
place.

The Australian Government’s response to the Review, published in July 2020, committed
to immediately implementing its 26 recommendations.'®> However, it remains unclear how
many of those 26 recommendations are fully implemented, partially implemented, or
remain unimplemented.

AEPLG considers that all Review recommendations should be implemented by the end of
2024. Unless this occurs, it is hard to see how Australia can meet its circular economy
target by 2030.

With the effectiveness of Australian product stewardship schemes under evaluation, and
given that consultation on a stewardship scheme for photovoltaic systems occurred in July
2023, AEPLG encourages the Australian Government to release information about the
government evaluation of the effectiveness of product stewardship schemes and what
further work is required.

Industry and Community Education and Engagement

Work is underway to evolve an Australian sustainable finance taxonomy to enable financial
institutions to identify economic activities that address key environmental and social
objectives, including commitments to reduce waste and transition to a circular economy.®
Broadly, such a sustainable finance taxonomy provides a classification tool designed to
assist market actors in assessing whether particular investments and economic activities
are sustainable.’” It sets out ‘principles or criteria that help classify the extent to which a
financial asset supports given sustainability objectives’. The Law Council has supported
this project, and recommended the outcomes of this Inquiry align with the work of the
Australian Sustainable Finance Institute (AFSI).

In October 2022, the ACCC conducted a ‘sweep’ of 247 different businesses and/or brands
to ‘identify industries or sectors which commonly use environmental and sustainability
claims, and to assess whether these claims have the potential to mislead consumers’. One
of the key issues identified was ‘the use of aspirational claims, with little information on how
these goals will be achieved. The aspirations included goals to reduce the amount of
packaging, increase the use of energy from renewable sources, reduce waste to landfill,
and improve supply chain traceability’.*®

Australia’s current system of advertisers’ self-regulation, Ad Standards, was established by
the Australian Association of National Advertisers (AANA).** AANA has an Environmental

15 Australian Government, ‘Australian Government response to the Review of the Product Stewardship Act
2011’ pg. 2 <link>.

16 aAustralian Sustainable Finance Institute, Designing Australia’s sustainable finance taxonomy (Report,
March 2023)
<https://staticl.squarespace.com/static/6182172c8c1fdb1d7425fd0d/t/64221052e1667558180e4ae9/1679954
013353/Framing+Paper+Update+March-compressed.pdf>

17 australian Sustainable Finance Institute, Analysis of International Taxonomies and Considerations for
Australia (Report, October 2022) <https://www.asfi.org.au/publications/international-scoping-paper>

18 ACCC'’s March 2023 Greenwashing by Australian Business Report, 7.

19 See Ad Standards, About Us (Web Page) https://adstandards.com.au/.
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Claims Code whose object is to ensure advertisers and marketers develop and maintain
rigorous standards when making ‘environmental claims’.?° Key considerations in a recent
AANA review discussion paper included environmental claims relating to waste
diversion/reduction and increased circularity, drawing attention to required independent
certification or substantiation standards, schemes or tests existing in relation to each type
of environmental claim.

Conclusion

AEPLG supports a national approach to waste management to facilitate a coherent,
efficient and environmentally responsible approach to domestic waste reduction and
reuse. For Australia to reach its ambitious recycling targets by 2030, and to support a
circular economy, greater investment in recycling infrastructure is necessary to capture
waste, including waste destined for overseas, and turn it into high-value commodities for
re-use domestically.

Measurable national and sector-based circular economy targets and supporting indicators
should be a priority to assess Australia’s progress towards recycling and other
sustainability goals.

Directing industry-levied financial contributions into R&D will drive better product design,
durability, and reusability for both domestic and overseas waste streams. The work of
AFSI in designing a sustainable finance taxonomy may assist in guiding capital into
projects that reduce packaging waste and achieve better designed products; the
outcomes of this Inquiry should align with the work of AFSI.

This submission supports the implementation of the Australian Government response to
the review of the Product Stewardship Act, including voluntary industry-led schemes and
the implementation of regulatory measures where industry fails to act.

The Committee would welcome the opportunity to discuss this submission with the
Department. In the first instance, please contact AEPLG Co-Chair Dr Leonie Kelleher

OAM

Yours sincerely

-

Geoff Provis
Section Chair

20 australian Association of National Advertisers, Environmental Claims Code (1 May 2018)
<https://aana.com.au/content/uploads/2018/03/180316-Environmental-Claims-Code.pdf>.
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